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 1.  TIME:  9:00   CASE#: MSC17-01417 
CASE NAME: DI LORETO VS. CHASE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY SPECIALIZED LOAN SERVICING LLC, et al. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for judgment on the pleadings brought by 

defendants Specialized Loan Servicing LLC (“SLS”) and U.S. Bank, N.A.  The motion is 

opposed by plaintiff Theresa Di Loreto.  The motion is directed to the Third Cause of Action for 

intentional fraud, and the Fourth Cause of Action for negligent misrepresentation, as stated in 

plaintiff’s Fifth Amended Complaint (“5AC”), filed on June 28, 2021. 

 Defendants’ MJOP is granted without leave to amend.  Plaintiff still has two surviving 

causes of action, and the parties should be prepared to set a trial date at the next Case 

Management Conference on January 28, 2022. 

 The Court previously granted defendants’ MJOP as to the fraud and negligent 

misrepresentation causes of action in the Fourth Amended Complaint.  (See Minute Order, 

dated April 14, 2021.)  The tentative ruling issued before the hearing stated that the MJOP was 

granted without leave to amend.  After taking the MJOP under submission, however, the Court 

decided to grant one last opportunity to amend. 

 The Court previously granted defendants’ MJOP on multiple grounds.  As to the 

intentional fraud cause of action, the Court cited the following grounds: 

 Plaintiff’s failure to allege false promise fraud with adequate particularity.  
(See, Hills Transp. Co. v. Southwest Forest Industries, Inc. (1968) 266 
Cal.App.2d 702, 707-708 [a plaintiff must plead "data" or "facts" that "show" or 
"back up" a false promise fraud cause of action].) 
 

 Plaintiff’s failure to allege a plausible theory of reasonable reliance 
and causation. 

 

As to the negligent misrepresentation cause of action, the Court cited the following grounds: 

 There is no cause of action for the negligent misrepresentation of an intention 
to perform a promise.  (Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 
2 Cal.App.4th 153, 159.) 
 

 Plaintiff’s failure to allege a plausible theory of reasonable reliance 
and causation. 

 

In response to the Court’s prior ruling, plaintiff filed the Fifth Amended Complaint on 

June 28, 2021.  The Court finds that this amended complaint does not cure the previously 

identified pleading defects.  
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 The primary amendments are found in new paragraphs 19 through 25.  Plaintiff offers 

details concerning communications with defendant during the period from March through June, 

2017.  Previously, plaintiff’s allegations skipped from January 2017 to July 2017.  (See Fourth 

Amended Complaint, filed on 7-2-19, ¶¶ 17-19.) 

 The newly alleged communications seem to show either confusion or disagreement 

about the status of plaintiff’s application for a loan modification, as opposed to some kind of 

definitive promise of a delay in foreclosure that might serve as the basis for a false promise 

cause of action.  (5AC, ¶¶ 19-25.)  Further, plaintiff obviously distrusted defendants sufficiently 

that she retained an attorney to represent her in April 2017, negating any element of ‘reliance’ 

on the purported ‘false promise’.  (5AC, ¶ 23.) 

 As for the issue of causation, plaintiff does not allege any false promise made before 

recordation of the notice of default in January 2017.  (5AC, ¶¶ 16-18.)  And plaintiff does not 

allege how the later recordation of a notice of trustee’s sale in July 2017 somehow caused 

plaintiff additional difficulties in seeking alternatives to foreclosure over and above those already 

caused by the recordation of the notice of default.  Further, plaintiff still does not allege anything 

more than conclusory allegations on the issue of whether any viable alternatives were in fact 

available to her at this time. 

 With regard to the negligent misrepresentation cause of action, the Court remains 
persuaded that California does not recognize a cause of action based on a ‘negligent’ promise 
to perform. 
 
If any party timely contests this tentative ruling by 4pm on December 28, 2021 the 
argument will be heard on January 5, 2022 at 9:00 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-02007 
CASE NAME: KRISTIN BUTLER VS. ANTONIO HERNANDEZ 
HEARING ON MOTION TO BIFURCATE TRIAL 
FILED BY ANTONIO HERNANDEZ 
* TENTATIVE RULING: * 
 
Continued to 01/12/22 at 9:00 AM. 
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 3.  TIME:  9:00   CASE#: MSC19-00771 
CASE NAME: GREG HART VS. THOMAS MILWAY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CHARLES WILCOXSON, SHERRY WILCOXSON 
* TENTATIVE RULING: * 
 

Cross-Defendants Charles and Sherry Wilcoxsons’ motion for summary judgement 

on the second amended cross-complaint is denied. Their motion for summary adjudication 

is denied.  

The second amended cross-complaint alleges that the Wilcoxsons are the owners of 

26 Alwin Road and 30 Alwin Road. Cross-Complainants Thomas Milway and Megan Hansen 

sued Cross-Defendants Charles and Sherry Wilcoxsons for declaratory relief (cause of action 

one) and quiet title (cause of action three). The remaining causes of action included in the 

second amended cross-complaint were brought against Henry and Anne Bailey and those 

claims have been ordered to arbitration. 

The notice of motion lists seven issues for summary adjudication. The issues include: 

1) Cross-Complainants’ request for a judicial determination that they own the entirety of 
the Milway property. 

2) Cross-Complainants’ request for a judicial determination of the true and correct 
location of the boundary line between the Milway and 20 Alwin Road properties, 
including determination of ownership of the 28’ strip of land on Alwin Road. 

3) Cross-Complainants’ request for a judicial determination that the 11’ wide deeded 
easement is no longer of any force or effect due.  

4) Cross-Complainants’ request for a judicial determination that any improvements or 
landscaping encroaching on the 20 Alwin Road property may remain in place.  

5) Cross-Complainants’ request for indemnity from Anne and Henry Bailey.  

6) Cross-Complainants’ request that Anne and Henry Baily be apportioned damages 
in the event Plaintiff prevails in this lawsuit.  

7) Cross-Defendants’ request for reimbursement of costs, assessment of exemplary 
and punitive damages and other appropriate compensations including attorney fees.  

In their memorandum, the Wilcoxsons included additional requests for relief. The notice 

of motion must state each issue where summary adjudication is sought. (California Rules of 

Court, rule 3.1350(b).) Thus, the Court will only consider the seven issues listed in the notice 

of motion.  
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Procedural Matters 

The opposition points out that this motion has several procedural defects, including not 

providing a separate statement of material facts and not showing the absence of a triable issue 

of material fact.  

A motion for summary judgment or adjudication must include a “separate statement 

setting forth plainly and concisely all material facts that the moving party contends are 

undisputed. Each of the material facts stated shall be followed by a reference to the supporting 

evidence.” (Code Civ. Proc., § 437c(b)(1); see also California Rules of Court, rule 3.1350(h).) 

“The failure to comply with this requirement of a separate statement may in the court’s discretion 

constitute a sufficient ground for denying the motion.” (Code Civ. Proc., § 437c(b)(1).)  

When moving for summary judgment, a defendant meets its burden by showing either 

that plaintiff’s claims have no merit or that there is a complete defense to the claims. (Code of 

Civil Procedure § 437c(p)(2).) A defendant can show this by providing factually devoid discovery 

responses from plaintiff or by providing admissible evidence that negates Plaintiff’s claim. 

(Brantley v. Pisaro (1996) 42 Cal.App.4th 1591, 1595-97; see also Aguilar v. Atlantic Richfield 

Co. (2001) 25 Cal.4th 826, 854.) This standard must be kept in mind when analyzing a motion 

for summary judgment or adjudication as the moving party bears the initial burden to show the 

absence of a triable issue of material fact.  

The motion was originally scheduled to be heard on December 1, 2021. The documents 

filed on December 3, 2021 are not permitted under the Code of Civil Procedure and were not 

considered by this Court when ruling on this motion. The Court notes that the Wilcoxsons 

attempted to cure their failure to include a separate statement by filing one on December 3, 

2021. It was, however, too late to cure such a procedural error.  

Finally, Cross-Complainants’ requests for judicial notice are granted.  

Merits of the Motion  

As noted above, the Court can deny this motion based on the procedural problems. 

In addition, the Court finds that on the merits it must deny this motion.  

Issue 1 (quiet title claim) 

The Wilcoxsons argue that the Milway’s property is encumbered by three deeded 

easements belonging to the owners at 26, 30 and 40 Alwin Road. The Wilcoxsons argue that 

the Milways cannot extinguish the 11 foot easement. They cite to Cottonwood Duplexes, LLC v. 

Barlow (2012) 210 Cal.App.4th 1501 to support their argument that an easement cannot be 

extinguished based on lack of need. Cottonwood explains that an easement cannot be 

extinguished based on non-use alone. (Id. at 1509.) However, “a recorded easement may be 

extinguished if the use of the servient tenement, the property burdened by the easement 
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(Civ. Code, § 803), amounts to adverse possession of the easement, and nonuse by the 

dominant tenement may be a factor in determining whether possession has been adverse. 

[Citation.]” (Vieira Enterprises, Inc. v. McCoy (2017) 8 Cal.App.5th 1057, 1075.)  

In order to prevail on the issue related to the 11-foot wide easement, the Wilcoxsons 

must address the entire claim. Here, the allegations related to the 11-foot wide easement 

include a number of different issues, including that the strip is not needed, the strip has been 

enclosed by a fence for more than 5 years, the deeded easement rights over the strip were 

created by mistake. (SAXC ¶40.) Thus, in order to prevail, the Wilcoxsons needed to address all 

of these issues. They have not done so. Therefore, they cannot prevail on this argument.  

The Wilcoxsons argue that there has been a prescriptive easement over the driveway 

crossing (called the diagonal entry) sometime after 1940 when a power pole was placed in the 

original 11-foot wide easement area. “The elements necessary to establish a prescriptive 

easement are well settled. The party claiming such an easement must show use of the property 

which has been open, notorious, continuous and adverse for an uninterrupted period of five 

years. [Citation.]” (Warsaw v. Chicago Metallic Ceilings, Inc. (1984) 35 Cal.3d 564, 570.) 

The use is not adverse or hostile “when it rests upon a license or mere neighborly 

accommodation”. (Case v. Uridge (1960) 180 Cal.App.2d 1, 8.) 

In support of this argument, the Wilcoxsons point to fifteen affidavits of current and past 

users of Alwin Road. These affidavits generally state that the individuals on Alwin Road have 

used the driveway crossing (diagonal entry) for decades without objection from the owners of 

the Milway Property. These affidavits are insufficient to show there is a prescriptive easement 

over the driveway crossing because they do not show adverse use. In addition, there is a triable 

issue of material fact here based upon the statement from the Baileys that the neighbors on 

Alwin Road used the driveway crossing because of a “past verbal agreement”, which shows the 

use was with consent from the owners of the Milway Property. (Hansen decl. ¶ 3.)   

Therefore, the Wilcoxsons cannot prevail on their prescriptive easement argument and 

thus, summary adjudication of issue one is denied. The Court’s ruling does not prevent the 

Wilcoxsons from arguing for a prescriptive easement at trial.  

Issue 2 (28 foot strip) 

The Wilcoxsons point out that the Alwin property owners have deeded easements to use 

Alwin Road (the 28’ foot strip). The Wilcoxsons do not actually show who owns Alwin Road, 

only that it is a private road according to the City of Walnut Creek. Having an easement over 

a road is not the same thing as owning the road. Thus, the Wilcoxsons have not shown that 

there is no dispute about who owns Alwin Road and they are not entitled to summary 

adjudication on this issue.  

Issue 3 (11 foot easement) 
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The Wilcoxsons argue that the Alwin property owners have a deeded easement over the 

11 foot easement area and thus, the Milways cannot extinguish their rights. This issue is 

addressed above in the section on issue 1.  

Issue 4 (encroachments)  

The Wilcoxsons argue that the fence along Homestead Avenue is the disputed 

encroachment. However, the notice of motion points to a potential encroachment issue onto 

20 Alwin Road. The Wilcoxsons have not addressed this encroachment issue. In addition, the 

opposition points out that the encroachment issue relates to 20 Alwin Road, which is not owned 

by the Wilcoxsons. For these reasons, summary adjudication of issue four is denied.  

The Court notes that the Wilcoxsons indicated in their papers that they may be willing to 

settle a dispute regarding the fence along Homestead Avenue. Although a proposed settlement 

cannot be used as evidence in this motion, the Court encourages the parties to continue 

settlement discussions.  

Issues 5, 6 and 7 

Issues five and six in the notice of motion relate to Cross-Complainants’ claims against 

the Bailys. These issues were sent to arbitration and the Wilcoxsons were not sued related in 

the causes of action brought against the Bailys. The request for summary adjudication as to 

issues five and six are denied.  

Issue seven is a request for affirmative relief, including an award of damages. The Court 

cannot award damages to the Wilcoxsons unless they file a complaint seeking damages (and 

ultimately prevail on that complaint). A party may seek an award for costs and/or attorney fees 

(if legally allowed) after they have prevailed on the complaint or cross-complaint. The Court 

cannot award fees or costs at this time as there is no prevailing party. 

If any party timely contests this tentative ruling by 4pm on December 28, 2021 the 
argument will be heard on January 5, 2022 at 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-02675 
CASE NAME: SUJATA SINGH VS. MARTHA ROCA 
HEARING ON MOTION TO COMPEL PLAINTIFF’S MEDICAL RECORDS 
FILED BY MARTHA ROCA 
* TENTATIVE RULING: * 
 
Continued to 01/12/22 at 9:00 AM. 
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 5.  TIME:  9:00   CASE#: MSC21-01605 
CASE NAME: GILBERTO CERDA VS. JOHN MARTIN 
SPECIALLY SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY JOHN MARTIN & KRISTIN MARTIN 
* TENTATIVE RULING: * 
 
Cross-Complainant John W. Martin and Kristin A. Martin (collectively “Cross-Complainants” or 

“the Martins”)’s motion for a preliminary injunction is denied.  

“An injunction cannot issue in a vacuum based on the proponents’ fears about something that 

may happen in the future. It must be supported by actual evidence that there is a realistic 

prospect that the party enjoined intends to engage in the prohibited activity. (See Code Civ. 

Proc., § 526, subd. (a)(3).)” (Korean Philadelphia Presbyterian Church v. California Presbytery 

(2000) 77 Cal.App.4th 1069, 1084.)  

“A preliminary injunction is proper only if there is a substantial basis to suppose that the 

defendant, if not restrained, will actually engage in the conduct sought to be enjoined.” (Epstein 

v. Superior Court (2011) 193 Cal.App.4th 1405, 1410.) Cross-Complainants have not provided 

evidence that Cross-Defendants intend to damage or remove the fence, fruit tree, or other 

improvements pending litigation. Additionally, Cross-Complainants have not met their burden of 

establishing a likelihood of prevailing on the merits. 

Request for Judicial Notice 

Cross-Complainants request judicial notice of the grant deed for 2340 San Miguel Drive, Walnut 
Creek, CA, the Cerdas’ First Amended Complaint, their Answer, Cross-Complaint, and a 
Property Profile Report for 2340 San Miguel Drive. Cross-Defendants make several objections. 
The objections are sustained, and the request is denied.  

The Cross-Defendants request judicial notice of certified copies of grant deeds for 2340 and 
2350 San Miguel Drive. The Request is unopposed. The Cross-Defendants also request judicial 
notice of the fact that “wooden fences can be readily repaired or replaced” and that “fruits are a 
commodity generally available in Contra Costa County for sale to anyone.” The Request is 
granted-in-part and denied-in-part. The Request is granted with respect to the grant deeds and 
denied with respect to the facts about fence repair and fruit availability.  

Background 

This is a property line dispute. Plaintiffs Gilberto Cerda and Kimberly Cerda (collectively “Cross-
Defendants” or “the Cerdas”) filed a First Amended Complaint for (1) trespass; (2) 
encroachment; (3) nuisance; (4) quiet title; and (5) permanent injunction against Defendants 
John W. Martin and Kristin A. Martin. The Martins have answered and cross-complained for (1) 
agreed-boundary doctrine; (2) prescriptive easement; (3) equitable easement; (4) willful 
trespass; (5) encroachment; (6) nuisance; (7) quiet title; and (8) permanent injunction. The 
Martins bring their motion for preliminary injunction on their Cross-Complaint. 

The Cerdas and the Martins own adjacent properties. The Martins own the real property located 
at 2350 San Miguel Drive, Walnut Creek, CA. (XC at ¶ 1.) The Cerdas own the real property 
located at 2340 San Miguel Drive, Walnut Creek, CA. (Id. at ¶ 2.) 
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The Cerdas purchased their property in October 2020; in connection with that purchase they 
obtained a survey from a licensed surveyor. (Complaint at ¶ 6.) Pursuant to that survey, the 
Cerdas allege that the Martins “erected a fence, a shed, planted trees, landscaping, installed 
irrigation and other improvements on Plaintiffs’ property without Plaintiffs’ or Plaintiffs’ 
predecessors’ knowledge, permission, or consent.” (Id.) 

The Martins allege that “a previous owner of either the Martins’ or Cerdas’ properties, or both in 
conjunction with each other, installed a wood fence between the two properties that, based upon 
information and belief, was built upon an agreed upon boundary line.” (XC at ¶ 8.) The Martins 
allege that their commissioned survey concluded that “the property line was not easily 
ascertainable.” (Id. at ¶ 10.) 

The Martins further allege that the portion of the property in dispute contains natural and man-
made improvements including mature redwoods, fruit trees, grape vines, a shed with a concrete 
foundation, pathway, landscaping, and sprinkler system. (XC at ¶ 11.) The Martins allege that 
they “utilize and enjoy the natural and man-made improvements,” including harvesting fruits to 
create jams. (Id. at ¶ 12.) 

Motion 

Pursuant to Code of Civil Procedure § 525, et seq., Cross-Complainants bring this motion for 
preliminary injunction to enjoin Cross-Defendants from “damaging or destroying the boundary 
fence between the Martins’ and Cerdas’ properties, and also requiring the Cerdas and their 
agents to take reasonable precautions to protect the boundary fence from further damage 
due to the construction and landscaping work being done on the Cerdas’ property.” (Notice of 
Mot. at 2:9-12.) 

Through their Cross-Complaint, Cross-Complainants allege that they are entitled to the disputed 
portion of land through the operation of the agreed-boundary doctrine; they also allege that they 
are entitled to a prescriptive easement or in the alternative an equitable easement. They 
contend that the Cerdas’ construction activities have caused the fence to “lean, separate and 
buckle.” (Kristen A. Martin Decl. at ¶ 12; see also Boggeri Decl. at ¶ 8) Specifically, John W. 
Martin testified that he personally observed “large branches and other debris falling onto the 
fence and into our side of the fence” as a result of tree-trimming activities. (John W. Martin Decl. 
at ¶ 12.)  

The Cross-Complainants do not include an estimate of cost of replacing the fence, although 
they did not object to Gilberto Cerda’s testimony that the approximate replacement cost of the 
fence would be $13,500. (Gilberto Cerda Decl. at ¶ 17.) 

Cross-Defendants oppose the motion on the ground that the motion is not supported by 
admissible evidence and fails to establish Cross-Complainants will likely prevail on the merits or 
suffer any irreparable harm. 

Preliminary Injunction 

Generally, the ruling on an application for preliminary injunction rests in the sound discretion of 
the trial court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) “An injunction 
properly issues only where the right to be protected is clear, injury is impending and so 
immediately likely as only to be avoided by issuance of the injunction. [Citation.]” (Korean 
Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.) 
The purpose of the preliminary injunction, theoretically, is to preserve the status quo and 
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prevent irreparable harm pending trial on the merits. (White v. Davis (2003) 30 Cal.4th 528, 
554.) 

In deciding whether to issue a preliminary injunction, a court must weigh two “interrelated” 
factors: (1) the likelihood that the moving party will ultimately prevail on the merits and (2) the 
relative interim harm to the parties from issuance or nonissuance of the injunction. (Butt v. State 
of California (1992) 4 Cal. 4th 668, 677-678.) The greater the showing on one factor, the less 
must be shown on the other to support an injunction. (Butt v. State of California (1992) 4 Cal.4th 
668, 678; Pleasant Hill Bayshore Disposal, Inc. v. Chip-It Recycling, Inc. (2001) 91 Cal.App.4th 
678, 696.) The burden is on the moving party to show all elements necessary to support 
issuance of a preliminary injunction. (O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 
1452, 1481.)  

1. Likelihood of Prevailing on the Merits 

In looking at the likelihood of prevailing on the merits, the moving party bears the burden of 
establishing a reasonable probability of success on the merits. (Association for Los Angeles 
Dept Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634.) Injunction will not 
issue if it appears the plaintiff will not prevail. (SB Liberty, LLC v. Isla Verde Ass'n, Inc. (2013) 
217 Cal.App.4th 272, 280.) 

Here, Cross-Complainants essentially conflate the merits argument with the hardship analysis; 
they argue that “a court, in equity, may fashion a remedy in the form of an equitable interest in 
one’s property to protect longstanding use and possession by a neighbor based upon a 
balancing of the hardships analysis.” (Mot. at 7:26-8:1 [citing Hirshfield v. Schwartz (2001) 91 
Cal.App.4th 749, 757-58].) As a threshold issue, Hirshfield considered an injunction after a 
bench trial rather than a preliminary injunction. While the appellate court in Hirschfield affirmed 
the trial court’s grant of what it termed an exclusive easement (giving the defendants the 
exclusive right to use the property in question, until such time as they sold their property or 
ceased residing thereon), critically it considered the equitable easement doctrine after 
determining that a trespass occurred. (Id. at pp. 758-59 [once the court determines that a 
trespass has occurred, the court conducts an equitable balancing to determine whether to grant 
an injunction prohibiting the trespass, or whether to award damages instead].) Cross-
Defendants have alleged a claim for willful trespass in their Cross-Complaint but their 
evidentiary showing of trespass is unclear.  

Cross-complainants initial cause of action is for “agreed-boundary doctrine.” That doctrine 
requires that there be (1) an uncertainty as to the true boundary line, (2) an agreement between 
the coterminous owners fixing the line, and (3) acceptance and acquiescence in the line so fixed 
for a period equal to the statute of limitations or under such circumstances that substantial loss 
would be caused by a change of its position. The doctrine should not be applied broadly to 
resolve boundary disputes where there is no evidence that the neighboring owners entered into 
an agreement to resolve a boundary dispute and where the true boundary is ascertainable from 
the legal description set forth in an existing deed or survey. (See Martin v. Van Bergen (2012) 
209 Cal.App.4th 84, 88-89.) 

In this case, Cross-Complainants have not introduced any evidence that the fence here was 
erected to resolve uncertainty as to the location of the property boundary. In fact, the Cross-
Defendants have introduced evidence that the prior owners represented that there were no 
boundary issues. (Cerda Decl. at ¶¶ 2, 3.) The record is silent as to when, or why, the fence was 
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built; the only admissible evidence is that when Cross-Complainants moved into their home in 
2014 the fence was at its present location. (Martin Reply Decl. at ¶ 4.) In the absence of 
evidence that there was uncertainty as to the location of the true boundary when the fence was 
erected, and an agreement between the neighboring property owners to employ the location of 
the fence as the means of establishing the boundary, there is no evidence to support the 
agreed-boundary doctrine. 

The Court finds Cross-Complainants have not met their burden of establishing a likelihood of 
prevailing on the merits.  

2.  Balancing of the Relative Harms 

In deciding whether to issue the injunction, the Court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. Adventist 
Health System/West (2010) 182 CA4th 729, 749.) “‘The ultimate goal of any test to be used in 
deciding whether a preliminary injunction should issue is to minimize the harm which an 
erroneous interim decision may cause. [Citation.]’” (White v. Davis (2003) 30 Cal.4th 528, 554.) 
Although the court has broad discretion, it has “no discretion to act capriciously.” “It must 
exercise its discretion ‘in favor of the party most likely to be injured.” (Robbins v. Superior 
Court (1985) 38 Cal.3d 199, 205.) 

“To obtain a preliminary injunction, a plaintiff ordinarily is required to present evidence of the 
irreparable injury or interim harm that it will suffer if an injunction is not issued pending an 
adjudication of the merits.” (White v. Davis (2003) 30 Cal.4th 528, 554.) Irreparable harm is 
often related to the 'inadequate legal remedy' (i.e., the damages remedy is inadequate because 
some immeasurable harm is threatened).  

Here, Cross-Complainant argues without evidence that the Martins would be irreparably injured 
should the injunction be denied. In opposition, Cross-Defendant argues that the Cerdas will 
suffer harm if their construction project is delayed as a consequence of the injunction. (See, e.g. 
Gilberto Cerda Decl. at ¶ 19.) 

First, Cross-Complainant has not shown Cross-Defendant is currently threatening to destroy the 
fence or any vegetation in the disputed property area. That is, Cross-Complainant has not 
shown the likelihood of harm if this injunction does not issue. Although Cross-Complainant has 
introduced evidence that the Cerda’s construction project may have impacted the fence to some 
degree (Sutton Decl. at ¶ 3, Ex. A), the evidence of replacement cost of the fence (Cerda Decl. 
at ¶ 17) suggests that there is an adequate legal remedy and damages are sufficient to repair 
the harm. 

For the reasons above, the motion for preliminary injunction is denied. 

Objections to Evidence 

 Objections to Declaration of Kristen A. Martin 

1. Sustained. Declarations made on information and belief are of no evidentiary value. 
2. Sustained. Lacks foundation. (Evid. Code § 403.) 
3. Sustained. Lacks foundation. (Evid. Code § 403.) 
4. Overruled. 
5. Sustained. Lacks foundation. (Evid. Code § 403.) 
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6. Overruled. Witness testified based on personal knowledge. 
7. Sustained in part and overruled in part. Overruled as to “damage to fence;” Photographs 

are dated and witness testified that she took them. Sustained as to “natural and man-
made improvements.” Those photographs are improperly authenticated and lack 
foundation. 

 Objections to Declaration of John W. Martin 

8. Sustained. Declarations made on information and belief are of no evidentiary value. 
9. Sustained. Lacks foundation. (Evid. Code § 403.) 
10. Sustained. Lacks foundation. (Evid. Code § 403.) 
11. Overruled. 
12. Sustained. Lacks foundation. (Evid. Code § 403.) 
13. Overruled. Witness testified based on personal knowledge. 

 
If any party timely contests this tentative ruling by 4pm on December 28, 2021 the 
argument will be heard on January 5, 2022 at 9:00 a.m. 
 

  

 6.  TIME:  9:00   CASE#: MSC21-01635 
CASE NAME: SCRAMSTAD VS. LIBICKI 
HEARING ON MOTION TO DISCHARGE, ETC. 
FILED BY BARBARA E. SCRAMSTAD 
* TENTATIVE RULING: * 
 
Continued to 01/12/22 at 9:00 AM. 
 
 

  

 7.  TIME:  9:00   CASE#: MSC21-01635 
CASE NAME: SCRAMSTAD VS. LIBICKI 
HEARING ON DEMURRER TO CROSS-COMPLAINT of LIBICKI 
FILED BY CHRISTOPHER JOHNSON, DEBRA KIRK 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to the Cross-Complaint of Sam Libicki. The demurrer is filed by 
Cross-Complainant and Cross-Defendant Christopher Johnson and Cross-Defendant Debra 
Kirk (collectively, "Demurring Parties"). For the reasons set forth, the hearing on the demurrer is 
continued to 9:00 a.m. on February 2, 2022. The Demurring Parties shall file a declaration 
demonstrating their compliance with the meet and confer requirement of Code of Civil 
Procedure § 430.41(a) no later than January 19, 2022.  

Code of Civil Procedure § 430.41(a) provides in part that "the demurring party shall meet and 
confer in person or by telephone with the party who filed the pleading that is subject to 
demurrer for the purpose of determining whether an agreement can be reached that would 
resolve the objections to be raised in the demurrer." (Code Civ. Proc. § 430.41(a) [emphasis 
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added].) The telephonic or in person meet and confer is to take place no later than five days 
prior to the date the responsive pleading is due. (Code Civ. Proc. § 430.41(a)(2).)  

The Kirk Declaration, which states only that Ms. Kirk "wrote" to Mr. Libicki on October 25, 2021 
(Kirk Decl. ¶ 5), does not demonstrate the Demurring Parties conducted the telephonic or in 
person meet and confer required by the statute before filing the demurrer. The hearing is 
therefore continued to provide the Demurring Parties additional time to meet and confer 
as required by Code of Civil Procedure § 430.41(a) and to file a declaration confirming 
their compliance. 

If any party timely contests this tentative ruling by 4pm on December 28, 2021 the 
argument will be heard on January 5, 2022 at 9:00 a.m. 

 

  

 8.  TIME:  9:00   CASE#: MSC21-02445 
CASE NAME: NIST VS. FARRELL 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY WILLIAM G. NIST, et al. 
* TENTATIVE RULING: * 
 
Withdrawn by stipulation. 

  

 9.  TIME:  9:00   CASE#: MSN21-2247 
CASE NAME: CITY OF RICHMOND VS. THOMAS BUTT 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 

Before the Court is the City of Richmond’s (“petitioner” or “City”) application for a 

preliminary injunction to prevent its mayor, Thomas K. Butt (“respondent”), from disclosing 

certain communications between the City attorney and the City Council. Respondent opposes 

the application in his “individual capacity.”  

The application is granted. Pending a final determination in this action, Thomas K. Butt, 

as well as anyone acting on his behalf, shall not continue to post or otherwise disclose the City’s 

confidential attorney-client emails, or parts thereof, to any unauthorized person, without first 

obtaining a waiver by City Council. This includes, but is not limited to that material originally 

divulged on www.tombutt.com on November 5th and 16th, 2021.  

A proposed order in accordance with this tentative ruling shall be submitted to the Court 

no later than 2:00 pm on December 30, 2021 (due to early closure). (See California Rules of 

Court, Rule 3.1150 (f).)  

Background 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   12/29/21 

 
 

- 13 - 

On November 5, 2021, the Mayor posted on his personal website the contents of an 

October 20th email from the City’s attorney to the City Council. The post omitted the heading 

that portrayed the communication as privileged, but did not otherwise significantly alter the 

contents. The email from counsel followed a closed session of City Council wherein pending 

litigation was discussed, and contained references to the matters at issue in the session. 

(Declaration of Teresa L. Stricker, hereinafter “Stricker Decl,” ¶¶5-8.) The Mayor was requested 

to immediately remove the post, but he did not. (Stricker Decl., Ex. B.) 

On November 9, 2021 in closed session, the City Council requested the City Attorney to 

prepare a resolution to both (1) censure the Mayor for improperly disclosing confidential 

information and (2) direct the City Attorney to refer the matter to the Contra Costa Grand Jury 

and District Attorney. That direction was reported in the public portion of the November 9, 2021 

City Council meeting. (Stricker Decl., ¶9.) 

On November 16, 2021, the Mayor posted on his personal website the contents of 

another email from the City Attorney to City Council that discussed the results of a legal 

investigation into the Mayor’s conduct. Another, public version of the email had been previously 

sent to the Mayor for public disclosure, but the version he disclosed was the more detailed 

version that counsel had specifically designated as confidential. (Stricker Decl., ¶¶10-15, Ex. C.) 

The Mayor was again requested to remove the confidential posts, but he did not. (Stricker Decl., 

Ex. D.) 

On November 23, 2021, the City Council passed the resolution it had requested, 

censuring Mayor Butt and directing the City Attorney to report the actions to the Grand Jury and 

District Attorney. (Stricker Decl., ¶17, Exs. E-G.) 

The City filed this action on December 7, 2021 against Mayor Butt for a writ of mandate, 

as well as declaratory and injunctive relief. The same day, the City’s request for a temporary 

restraining order was granted, setting a briefing schedule and hearing date.  

On December 13, 2021, the Mayor filed both an ex parte application to intervene “in his 

personal capacity,” as well as a response to the application for a preliminary injunction “in his 

personal capacity.” The application to intervene was denied in an order which has been 

appealed by the Mayor.  

The Court has nonetheless considered the responsive papers filed by the Mayor, 

regardless of their “personal capacity” title. In this response, the Mayor cites his constitutional 

rights under the U.S. and California Constitution, as a basis for denying injunctive relief. He 

argues the City has no standing, and that violations of the Brown Act negate the claims of 

privilege by the City. The Mayor attaches a copy of the November 5 post to his declaration and 

apparently intended to attach a copy of the November 16th post as well, though neither Exhibit B 

nor Exhibit D were included in the filed version of the declaration. 

On reply, the City argues that, since the TRO was granted, the Mayor has (1) attempted 

to publicly file the subject posts, (2) stated his intent not to comply with the TRO (Declaration of 

Deborah J Fox in Support of Reply, ¶2), and (3) created additional publications linking to the 

privileged communication of November 16th (see id. at ¶3, and Ex. K).  
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Discussion 

The general purpose of a preliminary injunction is to preserve the status quo pending a 

determination on the merits of the action and the granting or denial of a preliminary injunction 

does not amount to an adjudication of the ultimate rights in controversy. (Jamison v. Department 

of Transportation (2016) 4 Cal.App.5th 356, 361.) A court evaluates two interrelated factors 

when deciding whether to issue a preliminary injunction. “The first is the likelihood that the 

plaintiff will prevail on the merits at trial.” (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 

286.) The second is the interim harm that the party seeking the injunction will suffer if relief is 

denied, compared to the harm to the opposing party if granted. (Cohen, supra.) “The trial court's 

determination must be guided by a ‘mix’ of the potential-merit and interim-harm factors; the 

greater the […] showing on one, the less must be shown on the other to support an injunction.” 

(Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)  

1. Success on the Merits  

A. Standing / Nature of the Parties  

The Mayor argues that he cannot be restrained from disclosing information since he 

made the disclosures in his personal capacity. Indeed, his website states it is “a personal 

endeavor and has no official connection with the City of Richmond.” (Declaration of Thomas K. 

Butt, ¶6.) The posts, on their face, contain opinions and views “of Tom Butt” and “not reflect[ive 

of] official views or positions of the City of Richmond […].” The Mayor, in writing his E-Forum 

posts, was acting as an individual. Accordingly, there is no concern under Code of Civil 

Procedure, sections 22 and 30, which require civil actions to involve at least two distinct parties, 

because the Mayor was acting alone, and is being sued individually.  

The Mayor’s position that the City must provide him with a defense would infer his posts 

were created in the scope of his employment as Mayor of the City—an inference explicitly 

contradicted, at least for the purposes of this application, by his other statements.  

The authorities cited in support of the Mayor’s assertion that the City is “suing itself” are 

not on point and do not, collectively, stand for the principle that the Mayor cannot be compelled 

by the City, by way of a writ, to act in accordance with the law.  

B. Nature of Communication and Application of Attorney-Client Privilege  

In the public sector as well as in the private sector, protection of the confidentiality of 

written attorney-client communications is fundamental to the attorney-client relationship and this 

protection is vital to the effective administration of justice. (St. Croix v. Superior Court (2014) 

228 Cal.App.4th 434, 443.) Based on the privilege, a client may refuse to disclose confidential 

communications between the client and the client’s attorney. (Evid. Code, § 954.) A client may 

also prevent others from disclosing such communications. (Ibid.)  

The nature of the posts is not disputed. They quote emails sent confidentially to the City 

Council, by the City Attorney, in order to deliver legal advice. The Mayor does not disagree that 

the posts contain quotes from the City Attorney’s communications to City Council. He does not 
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deny removing the “confidential” headings. The privilege described in Evidence Code section 

954 appears to apply.  

The privilege has also not been waived. The City Attorney’s client in this case is not one 

person, but the City generally. This is because the powers of the City are vested in the Council 

of the City of Richmond. (See Stricker Decl., Ex. A, Article III, Section 1; Art. IV, Section 3 

[describing office of City Attorney as “legal adviser of the Council […].”) The Mayor, while a 

member of the Council, does not hold the power to act alone on behalf of the Council. (Id. at Art. 

III-A, Section 2.) He cannot, therefore, waive the privilege through individual action. (See Upjohn 

Co. v. United States (1981) 449 U.S. 383, 393 [“[a]n uncertain privilege, or one which purports 

to be certain but results in widely varying applications by the courts, is little better than no 

privilege at all.].) While privilege is undermined in situations involving breach of duty claims 

between a lawyer and client (Evid. Code, § 958), the Mayor raises no such issues.  

As to the November 5th post, the Mayor’s primary argument is something like unclean 

hands. He seemingly argues that, because the Ralph M. Brown Act (Gov. Code § 54950 et 

seq.) generally requires most meetings of local governing bodies to be public, a violation of that 

Act should result in a waiver of the attorney-client privilege.  

The provisions of the Act do not justify the Mayor’s conclusion. While the Brown Act 

does not permit “a majority of the members of a legislative body” to, outside a meeting, use 

“a series of communications [...] to discuss, deliberate, or take action on any item of business” 

such that the purposes of the Brown Act would be undermined (Gov. Code, § 54952.2 (b)(1)), 

the is not what occurred here.  

Written communications between public sector attorneys and their clients, outside of a 

meeting, do not necessarily constitute such “series of communications.” (See Roberts v. City of 

Palmdale (1993) 5 Cal.4th 363, 371, 366, 376-377 [Legislature did not intend to bring written 

communications from counsel to governing body within the scope of the Brown Act's open 

meeting requirements].) The Mayor presents no evidence of collective deliberations, only a 

one-way communication from counsel, similar to the “passive receipt” of communications 

addressed in Roberts, supra.  

Further, the Brown Act expressly preserves the attorney-client privilege. Section 54963 

provides that “[a] person may not disclose confidential information that has been acquired by 

being present in a closed session […].” While the Act limits the attorney-client privilege in the 

context of meetings (Gov. Code § 54956.9(b)), the limitation does not apply to written 

communications from a public entity’s attorney.  

If a Brown Act violation did occur, remedies are available under that statutory scheme. 

(Gov. Code §§ 54959, 54960 [providing for criminal penalties and civil injunctive or declaratory 

relief]; see also Gov. Code § 54960.1 [actions taken in violation of the Brown Act may be 

declared null and void by a court].) The Mayor has not filed this suit, though, and does not 

purport to be exercising his remedies under the Brown Act as an “interested person.” 

At issue here are written communications -- not meetings. The Mayor contends the 

public has “the right to know” what these communications contained. The public’s right to written 
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communications is addressed by the Public Records Act. That statutory scheme clearly exempts 

attorney-client communications from those documents the public has a right to see. (Gov. Code, 

§ 6254 (k); Evid. Code § 954.)  

As to the November 16th post, the Mayor argues the corruption investigation of his 

conduct by the City Attorney was unauthorized by the Political Reform Act. The relevance and 

basis of this argument is unclear and how it defeats the privilege at issue is also unclear. 

Notwithstanding that lack of clarity, the Court observes that the Political Reform Act specifically 

confers authority on city attorneys to act as a civil or criminal prosecutor under certain 

conditions. (Gov. Code, § 91001.5.)  

The attorney-client privilege is a legislative enactment, which courts have no power to 

expand or limit by creating exceptions. (Roberts, supra, 5 Cal.4th at p. 373.) The Mayor’s 

disclosures of the City Attorney’s privileged communications, are contrary to California law.  

The Mayor’s arguments regarding whether his posts were “embarrassing” to any 

councilmember or City official, are not particularly relevant to this analysis. Though the Mayor 

references “selective” leaks of confidential information to his detriment, those disclosures are 

not what is at issue here, nor is there any evidence to support his contentions. Further, his 

argument that the Evidence Code does not govern his communications with his “constituents” 

(Response, pp. 10-11) improperly reads the applicability of the Evidence Code privilege 

provisions, which “govern any claim of privilege made after December 31, 1966.” (Evid. Code, 

§ 12 (c).) 

The City has met its burden to show a likelihood of success.  

2. Interim Harm 

The City has shown the threat of irreparable injury in the form of ongoing violation of the 

attorney-client privilege so long as the communications remain public. It has further shown there 

is a risk of further privileged communications being disclosed, as well as constraints on the 

ability of the City Attorney to candidly provide written legal advice. The City’s legal positions in 

litigation are also at risk of being compromised.  

The City also has shown a pattern of conduct by the Mayor. This pattern is based on 

the (1) multiple disclosures during November of 2021, (2) past unauthorized disclosures 

discussed by a court in 2010, (3) the Mayor’s repeat of one unauthorized disclosure since this 

action was filed by way of a link on a recent post, (4) the Mayor’s attempts to publicly file the 

privileged communications, and (5) the Mayor’s statement the he does not intend to comply with 

the restraining order issued by the Court on December 7, 2021. The Mayor’s pattern of 

disclosing privileged communications is not genuinely disputed. This pattern of conduct poses a 

clear and present danger or serious and imminent threat to the City’s attorney-client privilege. 

(See Hurvitz v. Hoefflin (2000) 84 Cal.App.4th 1232, 1241.) 

The Mayor, for his part, articulates harm to his purported constitutionally protected 

speech rights. It is true that courts have held that harm to speech rights, for even minimal 

periods of time, constitutes irreparable injury (see, e.g., Best Friends Animal Society v. Macerich 
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Westside Pavilion Property LLC (2011) 193 Cal. App. 4th 168, 182–185), and that prior 

restraints on speech are disfavored. However, the right to speech is not absolute. Speech 

activity that is illegal is not constitutionally protected. (See Flatley v. Mauro (2006) 39 Cal.4th 

299, 316 [addressing protected activity under Anti-SLAPP statute].)  

The injunctive relief requested by the City here may be an incidental impingement on the 

Mayor’s speech rights, but it is content-neutral, enjoins a pattern of unlawful conduct, and 

serves the significant government interest of ensuring effective legal representation for the City. 

(See DVD Copy Control Assn., Inc. v. Bunner (2003) 31 Cal.4th 864, 880 [holding a preliminary 

injunction restraining a Web site operator from posting trade secrets owned by another did not 

violate the First Amendment of the United States Constitution and article I, section 2, of the 

California Constitution]; see also Aguilar v. Avis Rent-A-Car System, Inc. (1999) 21 Cal. 4th 121, 

140, 143.) 

This, in turn, affects the City Councilmembers’ own speech rights, as well as those 

speech rights of counsel (see Stricker Decl., ¶19). 

The Mayor’s contention that there is no harm to the City since the posts have gone out to 

thousands of email accounts is not persuasive since their continuing accessibility on the website 

amplifies potential circulation. The Mayor’s efforts to increase viewership by his subsequent 

attempts to publicize the communications also show that there is an ongoing threat. 

After carefully weighing the evidence, and considering both the likelihood that the City 

will prevail on the merits and the relative interim harm to both sides, the Court finds that a 

preliminary injunction is an appropriate remedy and justified under the circumstances.  

3. Undertaking 

 Because the City if a public entity exempt from the requirement of an undertaking, none 
is ordered. (Code Civ. Proc. § 529.) 

If any party timely contests this tentative ruling by 4pm on December 28, 2021 the 
argument will be heard on January 5, 2022 at 9:00 a.m. 
 

  

10.  TIME:  9:05   CASE#: MSC21-01407 
CASE NAME: MIER VS. BOSCO CREDIT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BOSCO CREDIT, LLC 
* TENTATIVE RULING: * 
 

The Court rules as follows on the demurrer brought by defendant Bosco Credit, LLC.  

The demurrer is directed to plaintiff’s First Amended Complaint, filed on September 29, 2021. 

Defendant’s request for judicial notice is granted.  Defendant’s demurrer is sustained 

without leave to amend as to all causes of action.  Defendant shall prepare a proposed 

judgment of dismissal, separate from any formal order on the demurrer, and shall submit that 
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proposed judgment to plaintiff’s counsel for approval as to form.  The basis for this ruling is 

as follows. 

HAMP.  Plaintiff’s claims depend primarily on the legal conclusions alleged in paragraph 

17 of the First Amended Complaint.  Plaintiff here alleges that defendant Bosco was required to 

modify or extinguish plaintiff’s second priority loan under something plaintiff refers to as “the 

HAMP Second Lien Modification Program (2MP).”  These allegations are problematic for at least 

four reasons. 

First, these allegations do not meet basic pleading standards.  A plaintiff must plead 

the ultimate facts of a complaint “with reasonable precision and with particularity sufficient to 

acquaint a defendant with the nature, source and extent” of the plaintiff’s claim.  (Doheny Park 

Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient.  (Id. at 1098–99.)  Trial courts “assume the truth of 

the allegations in the complaint, but do not assume the truth of contentions, deductions, 

or conclusions of law.”  (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 

242, 247.) 

Second, as defendant argues and plaintiff concedes, the HAMP program expired on 

December 31, 2016.  Further, even when the HAMP program was in effect, HAMP did not 

require any lender to refinance any mortgage loan, and there was no private right of action 

under HAMP. 

Third, paragraph 17, which is set forth in plaintiff’s introductory allegations, is 

disconnected from the balance of the First Amended Complaint; plaintiff does not go on to 

articulate how a violation of “the HAMP Second Lien Modification Program” might support any of 

the non-HAMP causes of action that plaintiff alleges. 

Fourth, the Court has done its own independent review of wrongful foreclosure law 

decisions, not just in California but nationwide.  The Court has not located any decision, 

published or unpublished, recognizing a cause of action against the holder of a second deed of 

trust that is based in whole or in part on violation of “the HAMP Second Lien Modification 

Program,” or on any program with a similar name. 

Statute of Limitations.  Plaintiff alleges that defendant Bosco stopped sending plaintiff 

monthly mortgage loan statements “after December 2013.”  (FAC, ¶ 16.)  Plaintiff also alleges 

that defendant became obligated to offer plaintiff a loan modification, or to extinguish plaintiff’s 

second priority loan, as of December 2013, but that defendant did not do either.  (FAC, ¶ 17.) 

By the very nature of this alleged conduct, whether it is characterized as a breach of 

contract, as negligence, or as wrongful in some other respect, plaintiff would have been on 

notice of the conduct as of January 2014.  Plaintiff could not reasonably assume that a valid 

loan duly secured by a second deed of trust had simply vanished into thin air without any kind of 

formal notice to that effect; plaintiff was a sophisticated borrower who negotiated not one but 

two agreements to refinance her first priority loan.  Accordingly, plaintiff has not articulated a 

persuasive theory of delayed discovery that would excuse plaintiff’s decision to hold off filing a 
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legal action against defendant until July 2021, more than seven years after the alleged conduct 

of concern. 

1st C/A.  The First Cause of Action is for breach of contract.  The Court sustains 

defendant Bosco’s demurrer on all grounds stated in defendant’s opening and reply 

memoranda: (1) plaintiff’s default on the mortgage loan payments placed plaintiff in material 

breach of the contract at all pertinent times, excusing defendant’s performance of any 

contractual requirement to send plaintiff monthly mortgage loan statements; (2) plaintiff’s 

damages were caused by plaintiff’s default, and not by defendant’s discontinuation of monthly 

statements; (3) defendant allegedly stopped sending monthly statements in December 2013, 

so that plaintiff’s breach of contract claim is barred by the applicable four-year statute of 

limitations.  (Code Civ. Proc., § 337, subd. (a).) 

The causation issue deserves brief additional discussion.  Plaintiff does not dispute that 

plaintiff’s loan came into default in or about May 2008.  This means that, by plaintiff’s own 

admission, defendant sent plaintiff monthly statements showing plaintiff’s steadily increasing 

mortgage loan arrears for five years before discontinuing those monthly statements.  Plaintiff 

does not set forth a theory of causation showing how defendant’s conduct in discontinuing the 

obviously futile practice of sending plaintiff monthly statements could have proximately caused 

the ultimate foreclosure of the second deed of trust years later; the foreclosure was caused by 

plaintiff’s failure to pay the monies she owed. 

2nd C/A.  The Second Cause of Action is for negligence.  The Court sustains defendant 

Bosco’s demurrer on all grounds stated in defendant’s opening and reply memoranda: 

(1) plaintiff has not alleged facts showing a common law duty of care; (2) plaintiff has not stated 

a cause of action based on HAMP for the reasons discussed above; (3) this cause of action is 

barred by the applicable two-year statute of limitations.  (Code Civ. Proc., § 339, subd. (1).) 

3rd C/A.  The Third Cause of Action is for violation of the Unfair Competition Law.  

(Bus. & Prof. Code, § 17200 et seq.)  The Court sustains defendant Bosco’s demurrer on 

multiple grounds.  First, defendant’s alleged breaches of contract and acts of negligence do not 

constitute an “unlawful, unfair or fraudulent business act or practice” within the meaning of the 

UCL.  (See FAC, ¶ 39 and ¶ 40.)  Second, plaintiff has not alleged a viable theory of causation, 

as argued in defendant’s opening and reply memoranda.  Third, plaintiff has not alleged facts 

showing that she is entitled to the limited remedies available in a UCL cause of action: 

restitution, or injunctive relief.  (Bus. & Prof. Code, §§ 17203, 17204.)  Finally, the cause of 

action is barred by the applicable four-year statute of limitations.  (Bus. & Prof. Code, § 17208.) 

4th C/A.  The Fourth Cause of Action is for cancellation.   The Court sustains defendant 

Bosco’s demurrer on the ground that plaintiff has not alleged facts showing that the subject 

trustee’s deed is void. 

In the opposition memorandum, plaintiff cites the Mendoza decision in support of 

the proposition that the trustee’s deed is void.  That decision, however, held that the subject 

transaction was merely voidable, not void, and so the plaintiff lacked standing to sue.  

(See Mendoza v. JPMorgan Chase Bank, N.A. (2016) 6 Cal.App.5th 802, 809-820 [“[t]he trial 
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court properly sustained defendants' demurrer to the wrongful foreclosure cause of action”].)  

Plaintiff also cites the West decision, which again held that the subject trustee’s deed was 

merely voidable, not void: 

The third amended complaint alleged only procedural irregularities in the sale 

notice and procedure.  The trustee's deed upon sale recites that the trustee 

complied with the deed of trust and all applicable statutory requirements of the 

State of California.  No inconsistent recitals appear on the face of the trustee's 

deed.  Thus, any notice defects are deemed voidable, not void.  (Dimock v. 

Emerald Properties (2000) 81 Cal.App.4th 868, 877 [97 Cal. Rptr. 2d 255].)  

West therefore was required to allege tender of the indebtedness to seek to set 

aside the trustee's sale.  The trial court did not err by sustaining without leave to 

amend the demurrer to the fourth cause of action. 

(West v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 780, 802.)  

5th C/A.  The Fifth Cause of Action is for slander of title.  The Court sustains defendant 

Bosco’s demurrer on two grounds: (1) plaintiff has not alleged facts showing that the subject 

trustee’s deed is void; (2) the act of recording the trustee’s deed was privileged and — 

assuming without deciding that the privilege is a qualified one — plaintiff has not alleged facts 

showing malice. 

 6th and 7th C/As.  The Sixth and Seventh Causes of Action are for violation of Civil 
Code sections 2924(a)(1)(C) and 2924c.  The Court sustains defendant Bosco’s demurrer on 
the ground that plaintiff has not alleged a statutory violation; plaintiff has not alleged what 
specifically was incorrect about defendant claiming $ 115,000 in arrears as of January 2021.  
(FAC, ¶ 60 and ¶ 67.)  Further, plaintiff has not alleged facts showing how any error in 
calculating the precise amount of arrears due in January 2021 proximately caused plaintiff 
compensable injury; plaintiff’s residence was sold at foreclosure in May 2021, at which point the 
steadily increasing amount due in arrears became moot.  Plaintiff does not allege that she made 
any effort to reinstate her loan at any point between January 2021, when plaintiff received the 
notice of default, and the foreclosure sale in May 2021. 
 
If any party timely contests this tentative ruling by 4pm on December 28, 2021 the 
argument will be heard on January 5, 2022 at 9:00 a.m. 
 

  

11.  TIME:  9:05   CASE#: MSC21-01407 
CASE NAME: MIER VS. BOSCO CREDIT 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY BOSCO CREDIT, LLC 
* TENTATIVE RULING: * 
 

Defendant Bosco’s companion motion to strike is granted without leave to amend.   

Punitive Damages.  Plaintiff has not alleged facts showing a willful and conscious 

disregard of her rights.  (See, Smith v. Superior Court (1992) 10 Cal.App.4th 1033, 1041-1042; 
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Flyer's Body Shop Profit Sharing Plan v. Ticor Title Ins. Co. (1986) 185 Cal.App.3d 1149, 1155.)  

Also, plaintiff has not alleged facts showing that defendant Bosco's conduct was "despicable."  

(See, College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.)  Finally, plaintiff has 

not alleged the additional facts necessary to show liability for punitive damages on the part of a 

corporate employer.  (Civ. Code, § 3294, subd. (b).) 

In the opposition memorandum, plaintiff argues as follows: 

[Plaintiff] has alleged specific facts tending to show that Defendant’s actions 

were intentional, willful and with wanton disregard for the possible injuries that 

such action would cause Plaintiff.  Specifically, Plaintiff has pleaded that 

Defendant’s employees completely abdicated her role [sic] as Plaintiff’s single 

point of contact. 

(Opposition filed on 11-17-21, p. 3, lines 15-18.)  This argument lacks merit; there are no 

allegations in the First Amended Complaint concerning a single point of contact. 

 Attorney Fees.  Defendant Bosco cites recent case law supporting its argument that, 
under the standard note and deed of trust language found in the case at bar, attorney fees may 
be added to a delinquent loan balance but may not be the subject of an independent award of 
attorney fees in wrongful foreclosure litigation.  Plaintiff fails to address this argument in her 
opposition memorandum. 
 
If any party timely contests this tentative ruling by 4pm on December 28, 2021 the 
argument will be heard on January 5, 2022 at 9:00 a.m. 
 

  

12.  TIME:  9:05   CASE#: MSC21-01407 
CASE NAME: MIER VS. BOSCO CREDIT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RUDOLPH D. SILVA, MOREHOUSE HOMES, INC. 
* TENTATIVE RULING: * 
 

The Court rules as follows on the demurrer brought by defendants Rudolph Silva and 

Morehouse Homes, Inc.  The demurrer is directed to the Fourth Cause of Action in plaintiff’s 

First Amended Complaint, filed on September 29, 2021.  This is the only cause of action stated 

against the Silva defendants. 

Defendants’ request for judicial notice is granted.  Defendants’ demurrer is sustained 

without leave to amend.  Defendants shall prepare a proposed judgment of dismissal, separate 

from any formal order on the demurrer, and shall submit that proposed judgment to plaintiff’s 

counsel for approval as to form.   

The Fourth Cause of Action is for cancellation.   The Court sustains the Silva defendants’ 

demurrer to this cause of action on the ground that plaintiff has not alleged facts showing that 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   12/29/21 

 
 

- 22 - 

the subject trustee’s deed is void.  This matter is discussed in greater detail in the Court’s ruling 

on the demurrer by defendant Bosco Credit, LLC. 

Plaintiff cites the Erickson decision, but the Court does not find this decision helpful.  

In Erickson, the Court of Appeal found that a plaintiff adequately alleged a grant deed was void 

because the plaintiff was induced to sign the deed when she was “physically and mentally ill and 

wholly incapable of transacting business.”  (Erickson v. Bohne (1955) 130 Cal.App.2d 553, 554.)  

No similar incapacity is alleged in the case at bar. 

The Bryce decision cited by plaintiff also dealt with a very different fact pattern; in Bryce, 

the court held that a “deed in blank” is “wholly void.”  (Bryce v. O'Brien (1936) 5 Cal.2d 615, 

615-616.)  There is no “deed in blank” at issue in the case at bar. 

 Finally, the Schiavon decision cited by plaintiff also is not helpful.  In Schiavon, the Court 
of Appeal found that a fraudulently induced deed of reconveyence was merely voidable, not 
void, and so did not defeat the interests of a bona fide purchaser for value.  (Schiavon v. 
Arnaudo Bros. (2000) 84 Cal.App.4th 374, 378-382.)  In the case at bar, plaintiff does not allege 
a fraudulent inducement theory, and even if plaintiff had, the Schiavon decision holds that such 
a theory is not enough. 
 
If any party timely contests this tentative ruling by 4pm on December 28, 2021 the 
argument will be heard on January 5, 2022 at 9:00 a.m. 
 

  

13.  TIME:  9:05   CASE#: MSC21-01615 
CASE NAME: RIVERA VS. FAY SERVICING, LLC 
HEARING ON MOTION TO CONSOLIDATE CASE NOS. C21-01615 & RS21-0133 
FILED BY VIRGIE RIVERA, LOIDA RIVERA 
* TENTATIVE RULING: * 
 
 

Before the Court is Plaintiff Virgie Rivera and Plaintiff Loida Rivera (collectively, “Plaintiffs”)’s 

motion to consolidate case no. C21-01615 and RS21-0133 or in the alternative stay case no 

RS21-0133. The motion is unopposed by Defendant Fay Servicing LLC (“Fay Servicing”) or 

Defendant U.S. Bank Trust National Association (“U.S. Bank”) (collectively, “Defendants”).  

Plaintiffs’ motion to consolidate is denied. However, the unlawful detainer action is hereby 

stayed, subject to the conditions set forth below. 

Analysis 

 Consolidation 

The Court of Appeal has held in pertinent part as follows: 

When an unlawful detainer proceeding and an unlimited action concerning title to 

the property are simultaneously pending, the trial court in which the unlimited 
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action is pending may stay the unlawful detainer action until the issue of title is 

resolved in the unlimited action, or it may consolidate the actions.  

(Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 385.) While Martin-Bragg and other cases 

mention consolidation as a theoretical possibility, Plaintiffs have failed to cite the Court to a 

decision where this was in fact the chosen remedy. There are two obvious reasons for this. 

First, consolidating an unlawful detainer (“UD”) action with a regular civil action would function 

as a ‘free’ injunction, staying the UD action indefinitely with no showing on the merits, no 

undertaking, and no equitable conditions. All any UD defendant would need to do is file an 

unlimited civil action raising title issues, no matter how dubious, to frustrate the UD plaintiff’s 

right to the expedited UD remedy. 

Second, consolidation is not practical, given that a regular civil action and a UD action are 

inherently incompatible proceedings. Obviously any trial would be bifurcated, with the civil title 

issues tried first. If there are any independent UD defenses, it would make more sense to allow 

those defenses to be tried in the UD action by the judicial officers who routinely handle UD 

actions, rather than in a bifurcated civil action. 

 Stay 

The more practical alternative is to stay the unlawful detainer action. However, staying the 

unlawful detainer action without imposing reasonable conditions would usually be inequitable. 

(See, Martin-Bragg, supra, 219 Cal.App.4th at 391 [in this context each side’s interests must be 

“balanced”]. See also, id., at 393 [“trial courts have available options to address plaintiffs’ 

legitimate rights and need for protection from unjustified delay of the unlawful detainer 

proceeding”].) The Court suggests the following as reasonable conditions. 

Plaintiffs shall pay $ 3,000 per month, on or before the 10th day of each month, to Defendants’ 

attorneys of record in Newport Beach, California. The first payment shall be due on or before 

January 10, 2022. Defendants’ attorneys shall hold all such accumulating ‘rent’ in a trust 

account, subject to further order of the Court, except as follows: Defendants may withdraw such 

sums as are reasonably necessary to pay (1) premiums on a hazard insurance policy for the 

subject residence naming Defendants as an insured, and (2) property taxes. 

When a judgment has been entered in this wrongful foreclosure action, all accumulated rent 

shall promptly be paid over to the prevailing party. If Plaintiffs prevail, Defendants shall not be 

obligated to reimburse Plaintiffs for amounts withdrawn to pay insurance premiums and 

property taxes. 

This stay and the conditions for the stay are subject to modification or termination upon noticed 

motion by either side. 

The Court’s decision to temporarily stay the unlawful detainer action should not be taken as an 

indication of the Court’s assessment of the merits of the wrongful foreclosure action. The Court 

is somewhat skeptical of the legal theories alleged in Plaintiffs’ First Amended Complaint, and it 

is conceivable that this wrongful foreclosure action could be resolved at the demurrer or 

summary judgment stage. However, a motion for consolidation or stay is not the proper 
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procedural vehicle for determining the merits of an action, and the Martin-Bragg decision 

requires the Court to balance the interests of both sides. 

 

If any party timely contests this tentative ruling by 4pm on December 28, 2021 the 
argument will be heard on January 5, 2022 at 9:00 a.m. 
 

  

14.  TIME:  1:30   CASE#: MSC19-00191 
CASE NAME: REGINA ENTERPRISES VS. WILLOW PASS ONE, LLC 
ISSUE CONFERENCE 
* TENTATIVE RULING: *  
 
Continued to 05/06/22 at 9:15 am in Dept.21. (Trial date continued to 05/16/21) 
 

 

15.  TIME:  10:00   CASE#: MS21-0241 
CASE NAME: SANDHU VS. SOUZA 
HEARING ON: DEMURRER TO UD COMPLAINT 
* TENTATIVE RULING: * 
 
Appear in person. 
 

 

 


